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After plaintiff's presentation on Decem
ber 12, plaintiff's application was referred
to the Public Service Department for evalu
ation, and all of the ordinances were tabled
again so that the franchises could be re
ferred to the public service and legal de
partments for their recommendations. On
I)eeember 20, 1978, written recommenda
tions from those departments for the fol
lowing applicants were made to City Coun
cil: Houston Community; Meca; Houston
Cable; Westland; Gulf Coast; and Affiliat
ed Capital. On the same date, the follow
ing ordinances were passed upon first read
ing: Gulf Coast; Houston Cable; West
land; and Houston Community. The fran
chise ordinance applications of Meca and
plaintiff were tabled for one (1) week. On
January 10, 1979, the franchise ordinances
of Gulf Coast, Houston Cable and Westland
were passed on the third and final reading.
Inasmuch as Gulf Coast's franchise con
tained within it all of the area plaintiff had
applied for, the approval of Gulf Coast ef
fectively preempted plaintiff's application.

2. Evidence of Conspiracy

Within that framework plaintiff asserts
that many of defendants' acts demonstrate
the existence of agreements that "were de
signed to ensure that only those companies
participating in the understandings would
receive cable television franchises, to ensure
that participating companies would not be
in the position of having to compete with
each other with regard to the terms of the
contractual commitments each would offer
the City in order to obtain a franchise, and
to ensure that competitors who did not par
ticipate would be prevented from obtaining
franchises." With regard to that assertion,
the Court's task is to ascertain what evi
dence in the record tends to prove plain
tiffs contentions apart from the evidence

t. For example. plaintiff cites a reference by
CUve Runnells to discuulons between Gulf
Coast and other applicants in a letter he wrote
to his pertneI'I on Aupst 29, 1978. Plaintiff's
ExhIbit 10. Plaintiff asserts that an Inference
can be drawn therefrom that successful appli·
cants had alP'"d to cooperate rather than com
pete. An examination of the entire paragraph
from which the reference to discussions is ex-

which relates solely to the boundary agree
ments found by the jury not to be part of
the conspiracy.

The' Court acknowledges that even
though the jury responded negatively with
regard to the boundary agreements, evi
dence pertaining to those agreements could
demonstrate the parties' intent to conspire,
when considered cumulatively with inde
pendent evidence of the conspiracy. See, e.
g., United Mine Workers of America v. Pen
nington,381 U.S. 657,670 n.3, 85 S.Ct. 1585,
1593 n.3, 14 L.Ed.2d 626 (1965); United
States v. Southern Motor Carriers Rate
Conference, 439 F.Supp. 29, 47 (N.D.Ga.
1977). In light of the jury's finding, how
ever, evidence pertaining to thOse agree
ments, or inferences to be derived there
from, cannot be considered as evidence suf
ficient to prove the existence of the conspir
acy; evidence of other conduct, wholly un
related to the boundary agreements, and
independently demonstrating, directly or
circumstantially, that a conspiracy existed,
must be present in the record to sustain the
jury's affirmative answer to Interrogatory
No.3.

For purposes of identifying such evi
dence, the Court recounts below all of the
proof plaintiff has designated which the
Court agrees independently will support the
existence of the second theory of a conspir
acy.. Where other portions of the evidence
cited by plaintiff in its brief as supporting
the second conspiracy are omitted, it is be
cause this Court views such evidence as
related solely to boundary agreements. By
omitting those portions, the Court rules
that, when stripped of their boundary con
tent, the acts identified by plaintiff are no
evidence of, and can evoke no inferences of,
the existence of a conspiracy to limit com
petition.'

tracted reveals th4t Runnells was referrina to
the areas the applicants had applied for and
was correlating that infonnation to Gulf
Coast's chances of beina succeuful in obtain
ina the area for which it had applied. He
specifically made reference to boundary negoti·
ations with other applicants:

Regarding the Houston franchise applica
tion, I trust you have been kept infonned by

,I
I
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By late August 19'78, Clive Runnells, on
behalf of Gulf Coast, bad agreed with Meea
that. they would be frindly competitors."
Teatimony of Clive Banells. Al Levin,
Afflliated Capital's lawyer during the fran
chising procesa, testified that by September
20, 1978, he contacted Bill Chamberlain, an
agent of Gulf Coast. Chamberlain told him
that Gulf Coast's attorney Bill Olson "was a
pushing force of the cable TV situation at
that point." Levin further testified that he
then contacted OlsOn and Olson told him,
"as far as I am concerned, AI, it's too late;
the pie has already been cut." 11 Olson
added: "AI, tell Billy [Goldberg] he is too
late on this one." "[Olson's] words were,
'the City is locked up by five franchises.' "
On the day before this telephone conversa
tion between Levin and Olson, Olson had
told Jonathan Day, an attorney for Houston
Cable, that Olson was "trying to put map
together" and that "most of areas are
defined on eastern side." Plaintiff's Exhib
it 68.

On September 28, 1978 a lawyer for
Houlton Cable wrote to the lawyer for Gulf
Coast regarding the franchise ordinance:

EncIoeed is a copy of the proposed cable
television ordinance marked to show dele
tions and additions, including some rec
ommended by our FCC counsel. Also
encloeed is an unmarked copy for your
convenience.

the newspaper articles and other information
received over televilion and radio. To clarify
the lituatlon, enclosed is a map which ap
peared In the Houston Chronicle which more
or less defines the areas each applicant has
applied for. 1bere Is another applicant ap
~ thla cominI Wednesday afternoon,
and at thla tUDe we do not know what area
they will uk for. As you may or may not
know, the cIeadIIIIe for appl1c:ations has been
set by the City for 5eptember I. In IIpt of
the fact our appIicadaD was the first to ap
.... before CIty COUDcIl. and we have had
cIiIcusaiou wttb otbIr applicants, we feel
fairly certain if fnDc:bIIn are aranted we
shcJuId receMt the fraDchiIe for the south·
well part of HclustoD. We have qreed to
am lIP to theW~MIscher et ai. JrOUp the
ana from Katy Freeway to 290, excludlna
SIIriDI Valley vtnaae. We do not know ex
ae:tly where we will stand with the Storer

The enclosed form of the proposed ordi.
nance has been placed in our word pro
cessing equipment. Consequently, any
changes or additions "you wish to make
can be easily accommodated. As we dis
cussed, the enclosed form should be con
sidered as an internal working draft 80

that we can reach an agreed proposal to
present to the city.

Plaintiff's Exhibit 14. A week later he
wrote another letter recounting that they
had met on this franchise ordinance, and
noting their discussions of various proVi
sions of this proposed ordinance, inclUding
the provision with respect to the percentage
of the City's interest in the gross revenues
from the ordinances:

Enclosed is a revised form of CATV
ordinance with the changes we discussed
at our last meeting in Section 8.G; Sec
tion 1O.B; Section 11.0; Section 12.H J
and M; and Section 23.A. ' ,

Also enclosed is a suggested revision to
Section 2O.A regarding the three percent
of gross revenue issue in the event we are
unsuccessful in limiting the franchise fee
to regular subscriber service.

If you have further comments or sug
~stions regarding this proposed form of
ordinance, please let me know.

Plaintifrs Exhibit 15. None of the refer
enced sections of the proposed ordinance
relates to boundaries.

group. for we know they would like part of
our south ares, but at this time we have not
reached any accommodation with them.

Plaintiff's Exhibit 10.

10. Prior to that time Gulf Coast and Houston
Cable had met concemlnl boundaries. Testlm~
ny of Clive Runnells; the jury could have found
those discussions and ensuina aareement to be
evidence of the applicants' intent to limit com·
petition.

II. Defendants assert that this testimony can
refer only to boundary aareements. The Court
coneludes that, in lipt of the testimony reprd·
ina the City's beina "locked up", allusions to
"cuttina the pie" reasonably are not confined to
territories. An inference can be derived from
that testimony that the defendants had decided
who would let franchises reprdleu of whst
aeoaraphic areas the franehises would cover.
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In October 1978, Runnells and others met 28. Final proofing of the enclosure will
with Mayor McConn. At that meeting, be completed by that time.
Runnells was informed that McConn want· Plaintifrs Exhibit 29. He also sent a copy
eel Westland to have a franchise. Westland of ·the ordinance to Gulf Coast's attorney,
hid applied for a portion of the area sought who had discussed it with the lead counsel
by Gulf Coast, and the Mayor indicated to for Houston Cable earlier that morning:
Gulf Coast that a general area, Westbury- Enclosed is the proposed cable t.v. ordi-
Meyerland, was what he wanted Westland nance which Jonathan Day discussed with
to have.12 Testimony of Clive Runnells; you this morning. Also encloeed is a copy
Testimony of James McConn. of the transmittal letter to the City attor-

On November 22, 1978, notice of the No- ney. . .. .
vember 29th City Council agenda indicated I .have marked ~~gmflcant cha~ges m
that six (6) ordinances, five of which ulti- red m order to faclh~te your review. If
mately were approved, would be considered. y~u h~V: an~ questions or comments,
On November Z1, 1978, the attorney for p.e~ e m~ . now.
Houston Cable, one of the applicants sched- Plamtlff~ Exhibit 30. The ~ext day HOu~
uled on the upcoming agenda, sent a final ton Cable s attorn~y sent COPies of the ord~
propoeed cable television ordinance to the nances to the ultlmatel~ successful apph-
C't Attorne . cants. The proposed ordinances were com-

I y Y:. plete except for the names of the applicants
Enclosed IS a rev~sed form .of ~he pro- and their proposed service area. Plaintiffs

posed ca~l~ t.~. ordinance w~lch Includes Exhibits 32 & 189. The successful appli
the modlflcatlons made thIS week-end. cants then filled in the blanks with their

In order to meet the proposed time names and service areas, and forwarded the
schedule, any further revisions must be ordinances to the City Attorney. Some ap
agreed by 12 noon on Tuesday, November plicants sent their proposed ordinances back
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12. In clevelopina the evidence concerning the
Westland matter, plaintiff further asserts the
f01lowina with reprd to the testimony about
the November 20, 1978 meetinl between Gulf
Coast and Westland which was scheduled at
the Mayor's direction:

Clive Runnells testified that there were two
separate and distinct aspects of the meeting
between Gulf Coast and Westland. First,
Gulf Coast received Westland's aareement to
take a different boundary than It had applied
for. second, Runnells testlfied that it was "a
lood poulbllity" that the Westland meeting
"was an insurance polley that if City Council
followed the Mayor's wishes that [Gulf
Coast) wouldll't let [their) application denied
In its entirety." Testimony of Clive Runnells,
Jan. 29, 1981, at 47-48, App. Exh. 10. This
apin, provides an inference of the nature of
the understaDcliq: those applicants party to
the understaDdin& who were wil1lng to coop
erate rather than compete would get fran·
c:hiaea, and ethers, Including plaintiff, would
not.
AD examination of Runnells' testimony on

that mau. reveals that Runnells felt that be
ca..Gulf Coast had made an accommodation
with Westland on boundaries, Gulf Coast's ap
pIIcadoD UIceIy would not be rejected In Its
entirety by City Council if City Council fol·
lowed the Mayor's wishes with reprd to West·
land's appUcation. The conditioning of the "in·
surance policy" on the boundary agreements is

51' F.Supp.~

inescapable, however, and the Court perceives
no possible inference from that testimony that
the boundaries and the "insurance policy" were
two separate and distinct aspects of the meet·
ina. Furthermore. no possible inference can be
drawn that the willingness to cooperate rather
than to compete had any frame of reference
other than cooperatlon with reprd to bound
ary agreements. The testimony of Runnells on
January 29, 1981 with the regard to that matter
was as follows:

Q Well, sir, the fact of the matter Is you did
receive two thlnas from the Westland meet·
ing, did you not, and the first thing you
received was their agreement to take a differ·
ent boundary than they had applied for,
that's number one, they didn't snuggle up
under your soft belly?
A It couid be construed as that. yes, sir.
Q The second thing you received, was it
not, Mr. Runnells. was an insurance policy
that if city council followed the mayor's
wishes that you wouldn't get your applica
tion denied in its entirety. that was the
second thing you received, wasn't it, sir?
A 1-
Q That was a possibility?
A That was a good possibility, yes. sir, but I
don't say it was an insurance policy. I feel
we received nothing from it.

Testimony of Clive Runnells.
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After an on-site inspection of GulC
Coast's Bellaire facilities. Sadowski, the
consultant hired by the City oC Houston
told Earle. Director of Public Service, and
Baer. Assistant City Attorney, that he
would reject Gulf Coast's application. The
next morning, Sadowski was fired. One
day later a messenger from Earle retrieved
the notes Sadowski had made concerning
the applications. In his notes, SadOWski
had not recommended that Gulf Coast's ap
plication be rejected. in spite oC his oral

c1uded. in light of the fact that the first serio
ous step which plaintiff took toward acqUir
ing a franchise was the completion of its
questionnaire and its filinl only two days
prior to the posting of the agenda. (Novem
ber 16. 1978. Further. plaintiff did not file its
supplementai application until November 28,
1978.) Since the agenda. by law. must be
posted a certain number of days prior to
Council action. it is completely iIIopcal to
infer that some conspiracy exists simply be
cause counsel for the applicants which ap.
peared on the agenda. and the City Attorney.
continued their negotiations as to franchise
ianguale and boundaries after the agenda
was posted. If Council was going to vote on
the ordinances on November 29. it was in
cumbent that the ordinances. be in final form
by that date. Plaintiff's Exhibits 29 and 30
demonstrate conclusively that negotiations
were still proceeding on the tenns of the
franchise as late as the weekend of Novem·
ber 25 and 26. and. indeed, "significant
changes" were made in the terms of the ordi
nance during that negotiating session. (See
Plaintiffs Ex. 30).
The Court further points out that the ordi

nances were scheduled for a first reading on
November 29. 1978. and three readin.. were
required before approval was final. Plaintiffs
Exhibit 150 at 39-40. Nevertheless. the Court
must consider the agenda evidence because it
possibly milht support an inference favorable
to plaintiff. particularly when it is considered in
combination with evidence concemina BIer'S
conversation with Levin about the agenda.
which Is described at 1001-1003, infra.

He [, Baer.] explained to me that there
were-the decisions as to who was going
to get what areas. specifically in terms of
the actual' boundaries. were still under
negotiations. but the decision as to who
was fait accompli.

Testimony of AI Levin; Plaintifrs Exhibit
106.
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13. In analyzinl the evidence. the Court is obli
gated to live plaintiff the benefit of all reasona
ble inferences which can be derived from the
eviderlce which was presented to the jury.
Plaintiff's assertions with regard to the agenda
are as follows:

lbe evidence also shows that the ordi
nances were placed on the aaenda for the
November 29 Council meeting on or before
November 22. Plaintiff's Exh. 174. Supp.
App. Exh. 2. Clearly the five ordinances
were placed on the aaenda before the City
knew the agreed-to boundaries for the five
franchises. since the Council was not provid
ed with the completed ordinances and a map
of the boundaries until November 29. Plain
tiffs Exh. 35. App. EM. 13. This evidence
permits an inference that the successful ap
plicants were assured of their success before
the City knew what boundaries had been
a&reed to. or even whether boundaries had
been a&reed to. Additionally, the fact that
the attorneys for the applicants worked over
the weekend of November 25 and 26, and
knew of the deadline imposed by the Council
meetin& on November 29. Plaintiffs EM. 29,
App.Exh. 11. indicates that they knew then
that they would be the successful appllcants.
DefeDdanta City of Houston and McConn

make certain auertions concerninl the import
of that eYideace which tend to demonstrate the
ten\lOUl uture of that proof as support for
plaintiff's poIItkm:

PiaintIff abo arpes that the mere appear
ance of the ftve (5) suc:c:essful appllcants on
the ...... is further evidence of a conspir
acy to exclude plaintiff. What the plaintiff
does not point out is the fact that it would
have been virtually impossible for plaintiff to
even have been considered. much less ex-

to the Houston Cable Attorney who then
forwarded them to the City. Plaintiff's
Exhibit 35.

The agenda for the City Council meeting
of November 29, 1978 contained six (6) ca
ble television franchises, not including
plaintiffs, Plaintiffs Exhibit 33; those or
dinances had been placed on the agenda on
or before November 22, 1978. Plaintifr's
Exhibit 174.13 When Affiliated attorney
Levin heard of this, he contacted Assistant
City Attorney Adrian Baer. Baer relayed
the following information to Levin.:

[T]he Mayor and City Council had made
their decision, and [Baer] said. '1 learned
this directly from the Mayor, the fran
chises are non-exclusive, he does not
know about the areas. it's still being
worked out by Williams and Baer . . . so
the net result will be a de facto exclu
sive."

1002
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tion to that effect to Earle and Baer,
su~ testified that he would have made
: subl&aDtive changes in his report after
the vilit to Gulf Coast's facilities. He had
recommended in his report, however, that
Gulf Coast be given a smaller franchise
area than that for which it had applied.
When Sadowski's notes were typed by
someone in the City, that recommendation
was deleted. Moreover, other significant
changes were reflected in the typed version
of the notes Sadowski had turned over to
Earle's messenger: his recommendations
that Houston Community Cable, Houston
Cable, and Columbia (Westland) be rejected
were changed to recommendations that
they should continue to be considered; and
his statement that Cablecom had presented
the only satisfactory application was omit
ted. Testimony of Robert Sadowski.

Prior to the plaintiffs hearing before
City Council on December 12, 1978, McConn
suggested to Goldberg that Affiliated seek
a franchise in another area of the City
rather than in the area sought by Gulf
Coast. McConn testified as to his motiva
tion for the sUgge!ltion: "I thought that, in
trying to really help Mr. Goldberg, it was
pretty obvious to me that Gulf Coast had
the muscle and that Mr. Goldberg did not."

At the City Council hearing on plaintiffs
application which was conducted on Decem
ber 12, 1978, the following comments were
made by Councilman Goyen:

Mr. Goldberg, let me address Council's
wisdom. As these applications came in,
they were sent to the Legal Department.
Obviously, a number of lawyers got to
gether and did whatever they did. 1 was
not privy to it nor did 1 want to sit in on
any meeting.

Apparently, they came up with the for
mula that thoee applicants agreed upon.
I waa hoping that your situation might
end up in the same pot as the others,
whereby there would be some kind of
recommendation. coming before this
CouDCil, and this Council would not have
to carve from one to give to another,
which we have not had to do in the past
and which I do not want to do now nor do
I intend to.

I do not want to taketh away and
giveth to somebody else, because 1
haven't had to do that in the past. You
have' a very competent attorney, and the
other people have very competent attor
neys. What 1 would like to see done, and
it might take a motion to get this done, is
to send this to the Legal Department and
try to work something out.

Plaintiffs Exhibit 150 at 27-28. Subse
quently, the Council discussed how to pr0

ceed with plaintiffs application, and Coun
cilman Mann made the foJlowing sugges
tions:

1 want to make a substitute motion
that the [plaintiffs] application be re
ferred to the Legal Department, and they
in tum can contact these other applicants
who have come forward and see if they
can work out something.

If you take this, fine, then see how
much Gulf Coast is going to knock olf
this other group on farther down and
then around and around.

Substitute motion that this application
be referred to the Legal Department and
Public Service, and they are to c:ontaet
the other people that have ordinanees and
guarantee that these boundaries are be
ing adjusted between them, and they re
port back to Council.

Plaintiffs Exhibit 150 at 37, 39, 40.

Also at that hearing, Mann indicated his
knowledge of a house-count survey that had
been conducted by Gulf Coast. Plaintifrs
Exhibit 150 at 25. The survey resulted in a
comparison between the area plaintiff was
applying for and an area that was within
Houston Cable's application, Plaintiffs Ex
hibit 84, and was conducted in conjunction
with a proposal by Gulf Coast that if Hous
ton Cable would give the identified area to
Gulf Coast, then Gulf Coast would be will
ing to give plaintiff its area. Testimony of
Al Levin. A document, prepared sometime
between November 28, 1978, and December
20, 1978, by Assistant City Attomey Baer
bears an alternative boundary description



Fins
Malarl
trimer
franc~

the b
where
on th~

ing tc:
lower
event
provie
vision
chanf!
chisee
the c
nanCE

so'
Ha

exci84
relatA
Cour1
was
each
consl
conll
eo-cc
serte
that
to d~

Ipin
CoUI
recit
Def~

muc
wu
Gulf
GuU
spil'l
imil1
lain
and
of t:
evel
faill
tol
CON
evicl

II.
15
al
M
el

same thinl) construed them to melD that the
boundary aareements had to share all the c1w.
actertstlcl of a conspiracy in unreuonabIe ~
straint of trade as defined in the illltrul:tiou,
includlna anti-competitive purpose, unreuon
ableness. and causation." The latter intellfto
tation of the jury's answer is equivalent to
sayinl that the jury found that the boundary
agreements were not unlawful.

The Court believes that the more reasonable
interpretation of the jury's answer to Intemaa.
tory No. 1 is that the jurors thereby intended to
convey that they perceived nothing wrolll in
the applicants' haVing made boundary agree
ments. Resolution of the issue, however. is
unnecessary to the Court's determination of
whether the evidence under examination falls
within the scope of Interrogatory No.3. Inter·
rOlatory No. I specifically addressed boundary
aareements which had been accomplished: the
jury's negative answer thereto, accordinaJy,
cannot preclude consideration as independent
evid~ce of a conspiracy either the City offl.
daIs' encouraaement to applicants to acijUlt
further the aareements already made. or Gulf
Coast's attemptS to adjust further the ......
ment between itself and Houston Cable.

Q But when it didn't happen and
had to make the choice betwYOU

Southwest Houston and GUlfeo::n

yo", stated that the other_ t,
thought the other people were ~ou
politically powerful than Southw

ore

isn't that correct? est,

A Yes, sir. I don't know if I said th t
but I'll say it now. a,

Testimony of James McConn.

Councilman Goyen testified by deposition
that he would have voted for Affiliated
Capital's application if "on the 20th M
Goldberg had come in and Mr. Runnell~ h~
come in, Mr. Mischer had come in, and all
the principals had come in, and a piece of
Houston had been carved out for Mr. Gold.
berg with no objection by anybody." Coun.
cilman Robinson testified that he would.
have supported Affiliated Capital's applica.
tion if plaintiff had been able to work
something out with Gulf Cout to give him
what he wanted. Councilman Westmore
land testified that he did not diBagn!e with
his prior deposition testimony that Affiliat.
ed had been unable to work out any type of
arrangement with Gulf Coast, and for that
reason Westmoreland voted in favor of Gulf
Coast.14
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for the Gulf Cout franchise including the
Houston Cable area, with Baer's notation:
"1-10 line shifted to Hwy. 290 without
Gold"". traet~ontingency." Plaintiff's
Exhibit 58.

City Council favored Gulf Cout's fran
chise, which subsumed the area plaintiff
had applied for, and at trial several council
men and Mayor McConn testified u to their
reasons therefor. McConn's concern wu to
keep politically influential groups content:

Q You didn't want to step on anybody's
political toes, did you?

A Not if I could avoid it.
Q You didn't want to make any type of

political decision where some power
ful person like Walter Mischer would
be unhappy, did you?

A Not if I could avoid it.

Q And if all of the parties could work
things out, then you wouldn't have to
make any type of decision, other than
approving their agreements, isn't that
correct?

A Yes, generally that is correct, yes, sir.

Q And isn't that what you wanted to
happen?

A That would have been beautiful, if it
could have happened that way.

14. Defendants assert that the evidence of what
Countilman Goyen said at the December 12
heartIIa. of the contiDlency proposal by Gulf
Cout and of the councUmen's reuons for fa·
vo~ Gulf Coast cannot be considered be
caue aU of that evidence conc:erna boundary
aareements, which qreements the jury deter
mined were not unlawful. Interroptory No. 1
which the jury answered neplively asked
whether the boundary aareements were part of
the conspiracy. not whether the boundary
apeements themselves were lIleaal.

The plaintiff's Inconsistent Interpretations of
the jury's answer to that question, however,
demonstrate how illusory is its ....ument of
what wu intended by the jury to be the scope
of Ita neptlve answer. In one place In Plain
tttr, Brief Demonstratlna Inferences from the
EYIdIDce, pIalntitf uaerts that "The jury was
not atbd whether the boundary aareements
w-. tbemlelvel unreasonable restraints of
trade; they were asked whether they were
pro¥eD to be part of a conapiracy In reatraint of
trade.... " In another place in the same brief.
pIalatitf uaerts that "Since the wordl 'part or
were never deftned, the jury mipt simply have
lpored them or (which would amount to the _

1004

\J
(.' I'

,ill!
II



1005

ment, however. does not alter the facts that on
December 20. 1978 and January 10, 1979, the
five prevaUlna franchise applicatiODl covered
the entire aeoaraphical area of the dty.

The five franchises which ultimately
were awarded and which were repreeented
among the ordinances considered by City
Council on December 20, 1978, covered the
entire city.11 Accordingly, even though one
could infer from the evidence that the sue
cessful applicants' refusal to accommodate
plaintiff resulted in plaintiff's not having
its franchise application approved, the sole
reason that plaintiff failed to receive a
franchise was that Gulf Coast refused to
readjust boundary agreements previously
made. Had the boundary agreements not
been made, the city well might not have
been covered by the successful applicants'
franchises. The boundaries, however, were
established before the ordinances were con
sidered by Council. The applicants thereby

B. The Issue of Causation

[5] Plaintiff asserts that evidence of
causation necessarily is inferential and that,
having considered all of the evidence which
supports the existence of the second theory
of conspiracy, "the jury could have conclud
ed that when Affiliated was directed to
negotiate with its competitors for a place in
the franchise package, it was not the
boundary agreements that injured plaintiff,
but the unwillingness of the private partici
pants in the conspiracy to divide up the pie
any further." With regard to that asser
tion, defendant Gulf Coast counters that,
"In other words, causation lay in the unwill
ingness of the private parties further to
amend their boundary agreements on a vol
untary basis. In the absence of them, the
issue would not have arisen. This hardly
can be said to represent evidence apart
from the boundary agreements of a conspir
acy which caused harm to plaintiffs." The
Court is constrained to agree with defend
ant.

AFFIUATED CAPITAL CORP. v. CITY OF HOUSTON
CIte...tt F.5IIpp..1 (1.1)

Finally, plaintiffs expert witness, Martin nation with those of other agents of defend
Malarkey, testified at length about the de- ant, in deciding that the corporate defend
trimental resulta of the noncompetitive ant participated in the conspiracy.
rranebiailll process in Houston, and about
the benefita to residents of other cities
where the process has involved competition
on the merita of the applications. Accord
ing to his testimony, the benefits include
lower rates, provisions for sanctions in the
event of noncompliance by the franchisee,
provisions for performance bonds, and pro
visions requiring city approval prior to
changes in ownership or control of the fran
chiles. Further, he testified that normally
the city itself prepares the franchise ordi
nance, rather than allowing applicants to do
so.

Having reviewed the entire record and
exciled the portions of the evidence which
relate solely to boundary agreements, the
Court is persuaded that sufficient evidence
was presented for the jury to infer that
each of the defendants had participated in a
conapiraey to limit competition from non
conapirators and to limit competition among
eo-conapirators. Defendant McConn has as
serted that none of the evidence apart from
that related to boundary agreements tends
to demonatrate his involvement in any con
spiracy as described by plaintiff. The
Court concludes that a review of the above
recited evidence belies McConn's contention.
Defendant Gulf Coast asserts that inas
much as ita general partner, Clive Runnells,
waa the sole decision-maker on behalf of
Gulf Coaat and was exonerated by the jury,
Gulf Coaat cannot be liable even if a con
spiracy is supported by the evidence. Prel
iminarily, the Court observes that Chamber
lain and Olson were agents of Gulf Coast
and acted on behalf of Gulf Coast in many
of the contacts with the City. Secondarily,
even though the jury found that plaintiff
failed. by a preponderance of the evidence
to prove that Runnella participated in the
coupiney, the jury could have considered
evidence of the acts of Runnells, in combi-

II. 8etweeD December 20, 1978 and January 10.
19'79, a furtMr adjuItment wu made between
appIk:aDts with reprd to the boundaries of the
Meca and HOUItOIl CommUftity Cable franchis
es. P\alntlft'l Exhibits 41 "97. That readjust-
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A Competition takes place when the
city ~vertilea for bids, for applicants
to come in and offer to provide ser-

.1. Cliw RunneUa testified that sometime be
fore July 17, 1978 he had "received word from

AFF)

17. 'The auumptioru
Q 'The ftnt alA
ace:ept, Mr. Mali
between Gulf C
wu made on tI:
C8n you accept 1
A Yes.liI'.
Q Will you aco
that Gulf Coat

Q Baaed on tho!
sir, that I gavt
opinion as to \\
of all other bou
December 20 COl

failure to obtail
A Yea, it certain
Q Could you exp

the ladies and I

A Yes, sir, I will
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Testimony of Marti
1981.

The expert witne
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vice to an entire community or give
parts of the community. n

Q So the competition takes place in th
franchisingp~ e

A Absolutely.

Q -itselr.
A Yes, sir.

Testimony of Martin Malarkey, February 4
1981. '

Plaintiff then asked about the correlation
between overlapping franchise areas and
competition on the merits of the applica
tions:

Q Sir, if applications were filed by sev
eral companies for the same areas
and if overlaps between these app\i:
cants were not resolved by agreement
or any way else, based upon your
experience in other cities would there
have been competition on the merits
of these applicants?

A Absolutely.
Q By the way, sir, other than what you

have heard about Houston, in '78, are
you aware of any market where the
applicants, either before or after they
were selected by City, got together,
themselves, and eliminated boundary
overlaps between them?

A No, sir. I have never-I have not
heard of that.

Testimony of Martin Malarkey, February 4,

1981.
As indicated by the excerpts of testimony

recounted below, all of plaintiff's causation
questions which were related to plaintiff's
failure to receive a franchise sought to es
tablish a connection between that failure
and the boundary agreements. Plaintiff
did ask its expert witness many questions
related to the causal connection between
the non-eompetitive nature of the Houston
franchising process and the detrimental ef
fects on consumers in Houston; however,
any injury inflicted on the public cannot be
substituted for the direct injury of which
plaintiff complained and for which plaintiff
sought damages. The following questions
were posed by plaintiff to its expert:

City Hall that if boundaries could be agreed to.
City Hall would be happy about it."

519 FEDERAL SUPPLEMENT

had eliminated the primary, and perhaps
only, concern of the Council," and the appli
cants declined to aceommodate plaintiff by
renegotiating or readjuating those bounda-
ries previously agreed upon. The jury
clearly found that those boundary agree
ments were not part of a conspiracy in
unreasonable restraint of trade in their an
swer to Interrogatory No.1. Thus, the
agreements to allocate and divide territory
cannot be considered as evidence proving
causation of plaintiff's injury, and no other
evidence in the record, either direct or in
ferential, provides the necessary connection
between the second theory of conspiracy to
exclude non-eonspirators and the plaintiff's
failure to receive a franchise.

The testimony elicited by plaintiff from
its expert witness further demonstrates
that what plaintiff established was a causal
relationship between the applicants' agree
ments to eliminate overlaps in territory and
the plaintiff's failure to be awarded a fran
chise, rather than a relationship between
the agreement to exclude non-eonspirators
and plaintiff's injury. The sum of plain
tiff's direct evidence of causation is re
vealed in the following excerpts from the
testimony of Martin Malarkey. Preliminar
ily, plaintiff asked its expert to opine
whether overlapping franchises should have
been awarded.

Q Does it make any sense to you, Mr.
Malarkey, from your experience, if
you are granting franchises, to grant
overlapping areas? Does it make eco
nomic ~nse to do that, sir?

A Two franchises for the same area?

Q Yes, sir.
A No, sir, it does not.
Q Sir, if a franchise that a city does

award does not overlap, then where is
there any competition in the cable

industry?
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equally qualified. as the Public: Service and
Lepl Department said?
A Yes, sir.
Q J would like you also to auume. sir. that
Gulf Coast was more qualified than Houaton
Cable or Westland, all ript?
A Yes. sir.

Testimony of Martin Malarkey. February 5.
1981.

Q Mr. Malarkey, this chart, which reads,
"Incentive for Applicants to Agree on
Areas That They Will Seek," will you
describe for us, sir, what the first
incentive is?

A Well, the first one, in effect, says let's
avoid having any losers altogether, in
effect. Let's just have winne" in
this process; avoid one of the appli
cants being denied a franchise or get
ting less than the desired area.

Q Could you explain to us, sir, what the
second incentive to avoid competition
would be?

A Well, that is fairly self-explanatory.
I said here avoid the need to compete
on the merits, as to the ability and
services and the rates offered. In a
highly competitive procedure there
would have been very substantial
competition with regard to the-not
only the finallcial aspect, but the
services, the programming to be of
fered and the charges that they were
going to ask for those services. That
was completely out, here in Houston.

Q And the third factor, sir?

A Well, as I understand it, a referen
dum in the State of Texas only re-

17. The auumptiODa were as foUows:
Q Tbe lint auumptJon J would like you to
MlClIpt. Mr. Malarkey, is that the decialon
..... Gulf Coat and Afftllated Capital
.a ..... OIl the merits on December 20.
Can you accept that?
A Y-. sir.
Q WUI you accept another uawnption, sir,
that Gulf Coat and Afl'Wated Capital were

AFFIUATED CAPITAL CORP. v. CITY OF HOUSTON
c......., ......., (I.')

Q Based on those three assumptions,lT have incentive not to engage in competition
sir, that I gave you, do you have an with another applicant for the same area:
opinion as to whether the elimination Q Based upon your experience in cable
of all other boundary disputes prior to . television was it in the economic in-
December 00 contributed to Affiliated's terest of each applicant in this mar-
failure to obtain a franchise? ket to avoid competing with the other

A Yes, it certainly did. applicants for the same territory?
Q Could you explain that opinion, sir, to A It certainly was.

the ladies and gentlemen of the jury? Q Sir, have you prepared a list of the
A Yes, sir, I will try to. reasons you believe an applicant has

If we assume that Westland and an incentive not to engage in compe-
Houston Cable were not as well quali- tition with another for the same area?
fied as Gulf Coast and Affiliated Capi-
tal-first of all, the die was east at this
point in time, and when you have large
companies that have already agreed on
the boundaries Affiliated Capital
wouldn't have had a chance, regardless
of how qualified it was.

But given the fact that there were
overlaps and that Affiliated Capital
and Houston-I beg your pardon and
Gulf Coast were equally qualified, then
council could have given this portion
that was under contention back to Gulf
Coast and given what Affiliated Capi
tal requested to Affiliated Capital.
Gulf Coast would have ended up with
an even larger section than they have
today.

And if you wanted to assume that
Westland was equally as well qualified,
and that had been granted to Westland
and this portion had been granted to
Gulf Coast and Affiliated Capital
would have been given the area that
they had applied for, Gulf Coast today
would have had still a larger area than
it has.

Testimony of Martin Malarkey, February 5,
1981.

The expert witneu allO discussed the rea
IOna he believed that an applicant would
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"

quires a rather limited number of sig
natures, and the applicants here in
Houston have been pretty well divid
ed up, and the lut thing in the world
they wanted to face is a referendum,
which would upeet these procedures
and perhaps force the City to go into
a competitive franchising process.

Testimony of Martin Malarkey, February 4,
1981.

A review of that testimony indicates that
the expert believed that one reason appli
cants might wish to agree on territories is
that they thereby would ensure their own
success and a second reason is that they
would not have to compete on other fran
chise terms. Thus, plaintiff elicited testi
mony from its expert which demonstrates
that the boundary agreements were the
foundation of and incentive for not only the
objective of the conspiracy but also the
other agreements among applicants which
prove the existence of the conspiracy.

The Court perceives that evidence as be
ing in direct contradiction to plaintiff's as
sertion that, "The jury could have conclud·
ed that the boundary agreements were not
'part of the conspiracy because all competi
tion between the applicants had already

II. In one part of its brief, plaintiff characteriz-
es the expert's testimony in the same way that
the Court bJs done, that is, that the boundary
asreements were the focal point and the initiate
inl c:auae of the conspiracy:

For example, consider the fact that plain·
tiff's expert testified that the purpose of the
boundary apeements was to remove any in
centive for the conspirators to compete as to
franchise terms. see Testimony of Martin
Malarkey, Feb. 4, 1981. The jury may have
believed, however, the conspirators agreed
not to compete on franchise terms, and gen
erally to be "friendly competitors," without
reprd to whether they overlapped with one
another. The four results of the noncompeti
tive franchilinI procell to which Mr. Malar
key testified, Id. at 57-61, would have oc
curred without reprd to boundary overlaps
If the conspirators simply alreed not to com
pete as to franc:biIe terms.

5aIc1 assertion was made In the context of
plaintiff's identtt'yIftI the evidenc:e which would
support the' exiIteIlce of the conspiracy ad
dreSIICIln Interroptory No.3. Plaintiff's char·
acterIZation of what the jury "may have be
lieved" II appropriate with reprd to the exist.
ence of the consplracy in light of the other

been eliminated by agreement not to COlli.

pete on franchise terms. Once the success_
ful applicants agreed not to COlllpete

against each other o~ the merits and to
limit competition from outsiders. boundary
agreements were simply incidental to and
not 'part of' the conspiracy." Although
plaintiff appropriately can argue that the
jury is free to consider any reasonable in.
ference from the evidence, including that
above, what plaintiffs expert described to
the jury was a reverse situation from what
plaintiff now argues was inferred by the
jury: 18 the applicants agreed on boundaries
for the reason that they thereafter, and
consequently, would ensure their success
and would not have to compete on other
terms. The jury's finding that the bound.
ary agreements, which plaintiffs evidence
demonstrated were the essential factor in
plaintiff's failure to get its franchise ap
proved, leaves plaintiff in the dilemma of
having proved that a second theory of con
spiracy existed to exclude non-conspirators
and to limit competition among co-conspira
tors, but of having presented no proof other
than that of boundary agreements which
connects that conspiracy to plaintiffs fail·
ure to obtain its franchise.

evidence which the Court believes was present·
ed on that issue.

In the context of isolating evidence of ClUII
tion. however, the testimony of plaintiff's ex
pert constitutes the sum of what plaintiff
presented, and all the jury had before it wa.
the evidence that the pre-packaged deal which
resulted from previous boundary agreements
was the factor that caused plaintiff's faiJure to
have its franchise application approved. The
Court perceives no difference in result, even
when plaintiff's failure to be approved is de
scribed as having arisen out of the combination
of the City's instructions to plaintiff to seek
approval of the other applicants who already
had agreed on boundaries and those applicants'
subsequent refusal to readjust prior agree
ments or to surrender territory identified pur·
suant to those agreements. in order to make
room for plaintiff. Plalntiff wanted and applied
for only an area that would have infringed
upon the territory Gulf Coast had identified and
applied for after Gulf Coast aareed on bounda·
ries with other applicants. Plaintiff failed to
receive its franc:hile because Gulf Coast and
the other applicants refused further to adjust
their boundaries to ac:c:ommodate plaintiff.

Plaintiffs 4
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IV. The Propriety of Injunctive Relief

Plaintiff has requested two forms of in
junctive relief: (1) prohibition against fur
ther agreements in restraint of trade; and
(2) voiding of the franchise granted to Gulf
Coast. Plaintiff asserts that it has standing
to obtain both types of injunctive relief,
and that with regard to the voiding of Gulf
Coast's franchise, plaintiff has standing
both as a competing applicant and as a
potential consumer of cable television serv
ices in the area awarded to Gulf Coast.II
Having been denied its motion for entry of

leave to file itl second amended complaint,
refer to note 1. supra, not only because the
issue is moot in Ilpt of the rutin.. herein, but
also because the Court is unpersuaded that
fairness would compel such a relult or that the
traditional rules of equity would anow it. As
defendant Gulf Coast points out. this eleventh
hour requelt should be estopped by the maxim
that he who comes to equity must come with
cleln handl. Even if plaintiff's POlt-trial effort
to amend its complaint cannot be characterized
as an act of bad faith, at least it is perceived by
this Court al an untimely effort to chanae the
posture of the lawsuit so that plaintiff can seek
a double recovery. In aSlleronl that a post-tri
al evidentiary hearina on plaintiff's entitiement
to injunctive relief as a pOtential consumer
would not prejudice the nptl of any defend
ant. plaintiff apparently overlooks the fact that
the trial on the merits was consolidated with
the Injunction hearina- The Court il unper
suaded that the facts of this calle require that
plaintiff be &iven a second opportunity either to
-plead or to prove a different theory of its calle.

AFFIIJATED CAPITAL CORP. v. CITY OF HOUSTON
CIIe....F.5upp..1 (1.1)

Plaintiffs expert then proceeded to ex- is that none of the applications was con
plain what he ascertained were the results sidered on the merits because the five suc
of Houaton'. non-competitive franchising cessful applicants had eliminated that ne
proe8IIt which he previously had eharacter- cessity by entering into boundary agree
ized as non-competitive on the ground that ments and thereby presenting a ready-made
territorial overlaps had been eliminated. package to City Council.
None of thoee results tended to show a The evidence recited herein constitutes all
connection between the conspiracy the jury of the evidence which plaintiff presented on
found and plaintiffs injury. The only re- causation. The Court concludes that none
suIt articulated by Malarkey which might of the evidence tends to demonstrate any
relate to plaintiffs injury is the first: "Ap- cause for plaintiffs failure to be awarded a
plicantl were not considered on the merits." franchise other than the fact that the suc
Malarkey explained that result as meaning cessful applicants made agreements with
that "there was absolutely no consideration regard to what territories they would seek~

given to the merits of each of the applicants Accordingly, the jury's affirmative answer
with regard to programming, prices to be to Interrogatory No.5 on causation is total
charged, technical aspects. Of course, the Iy unsupported by probative evidence in the
financial aspect." Testimony of Martin record of this trial, and cannot be upheld.
Malarkey, February 4, 1981. That result,
however, cannot be relied upon to establish
the neeeuary connection, because Malarkey
also testified that all applications, including
plaintiffs, were well below standard and
not at all informative as to many important
aspects of a franchise application. The only
factor on which Malarkey concluded that
plaintiff waa better qualified than any of
the five ultimately successful applicants
was plaintiffs financial capability to build
the cable system that it had applied for.
Thus, the only conelusion that reasonably
can be inferred from the expert's testimony

It. Conceminl plaintiff'lltatul al a competinl
applicant, defendants in euence contend that
pIaiDtiff has IOUIht damales for the losl of its
franc:bbe at the fair market value of the fran
chbe and that plaintiff tberefore il not entitled
to a double recovery by bavinl the Gulf Coalt
franc:bbe voided and thereby hein. able to
compete apln for the franchise. Plaintiff
COUDters that it "is a proper person to seek
InjUlltCtive relief even if defendants are correct
in tbeir auertioa that as a potential competitor
ptaiDtitf lacks standinI because it has been
compensated for the value of the franchille it
1OUIfIt." Further, plaintiff asserts that it has
such staDdID& as a potential consumer on the
bull oIlta fInt amended complaint; however,
pIaIDd« .... moved for leave to file a second
aIMDded complaint wbich alleles with specific
ity its staDdID& to seek Injunctive relief as a
poteatlll consumer.

The COurt does DOt qrtIll that the allea-tionl
of plaiDtiff's ftnt ameDdecI complaint sufftce to
accord pIaintitr standin& as a potential CORiUm
er. Further. the Court has denied plaintiff
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judgment, plaintiff is not entitled to any
form of injunctive relief; however, the
Court enpp8 in the following analysis to
demo.trate that, even had plaintiff pre
vailed. it would not have been awarded
injunctive relief in any form for the reason
that plaintiff lacks standing to seek such
relief.

[6, 7] Injunctive relief pursuant to the
antitrust laws is "available even though the
plaintiff has not yet suffered actual inju
ry, , .; he need only demonstrate a signifi
cant threat of injury from an impending
violation of the antitrust laws or from a
contemporary violation likely to continue or
recur." Zenith Radio Corporation v. Hazel
tine ReseBl'Ch, Inc., 395 U.S. 100, 130, 89
S.Ct. 1562, 1580, 2S L.Ed.2d 129 (1969) (cita
tions omitted). "[A) private plaintiff may
obtain injunctive relief against such viola
tions only on a showing of 'threatened loss
or damage'; and this must be of a sort
personal to the plaintiff." United States v.
Borden Company, 347 U.S. 514, 518, 74 S.Ct.
70s, 706,98 L.Ed. 90S (1954) (citation omit
ted). A private plaintiff "must not only
show the violation of the antitrust laws, but
show also the impact of the violations upon
him, i. e., some injury (or threatened injury
where injunctive relief only is sought) prox
imately resulting from the antitrust viola
tion." Credit Bureau Reports, Inc. v. Retail
Credit Company, 476 F.2d 989, 992 (5th Cir.
1973) (citations omitted).

[8] With regard to the first requested
form of injunctive relief, plaintiff makes
the following contention:

The franchise ordinances are, by their
terms, nonexclusive. Accordingly, even
in the absence of an order voiding Gulf
Coast's franchise, subsequent appli
canta-including plaintiff, whose applica
tion is still pending-are not precluded
from receiving a franchise to serve part
of the City of Houston. The jury deter
mined that defendants Mayor McConn,
the City of Houston, and Gulf Coast par
ticipated in a conspiracy to limit competi
tion for cable television franchises. The
City may be called upon to act on an
application for a cable television fran-
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With regard to plaintifrs assertion involv.
ing nonexclusive franchises and its still.
pending application, the Court observes
that plaintiff's expert witness testified at
trial that awarding two (2) franchises for
the same area would not be economically
feasible. Accordingly, plaintifrs threat.
ened injury comprised of having its· pending
application disapproved even if Gulf Coast's
franchise is not voided is extremely remote
at best. If Gulf Coast's franchise is not
voided. and plaintiff accepts an award of a
franchise within Gulf C~ast's territory,
plaintiff would be making a decision con.
trary to its economic interest. Accordingly,
the Court concludes that the likelihood that
plaintiff would suffer injury from having
its current application turned down cannot
constitute the "significant threat of injury"
required by the Zenith holding.

With regard to plaintifrs threatened in
jury at the expiration of the current fran
chise period, the Court is compelled to point
out that Mr. Goldberg testified at trial that
he had given up on getting a franchise and
wanted only to be compensated for his loa
Further, at the hearing on the post.trial
motions plaintiff's counsel assured the
Court that plaintiff would not seek a cable
television franchise in Houston, even if Gulf
Coast's franchise were voided and the area
for which plaintiff originally had applied
became available. In light of that asser·
tion, the Court has difficulty identifying
any significant threat of injury to the plain·
tiff when the current franchises expire.
Thus, the Court concludes the plaintiff !las
failed to identify any threatened injury "of
a sort personal to the plaintiff", as requi~
by the United States Supreme Court In
Borden, and plaintifrs entitlement to .
an injunction prohibiting defendants from
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participating in agreements in restraint of tomeys who are primarily charged by Con
trade must fail. For the same reasons, gress with the duty of protecting the public
plaintiff aIIo is not entitled to seek Injune- interest under these laws.... the private
tive relief in the form of voiding Gulf plaintiff may be expected to exercise [his
Co&It's francbile. injunctive remedy] only when his personal

Plaintiff admonishes the Court that it interest will be served." United States v.
must consider the public interest as well as Borden Company, supra, 347 U.S. at 518, 74
the private interest in its resolution of the S.Ct. at 706. Having brought suit as a
injunction issue. The Court acknowledges competing applicant to serve its personal
that the citizens of Houston likely were interest of recouping money damages for
injured in the form of receiving inferior loss of its franchise, plaintiff may not now
cable television services as a consequence of persuade the Court to grant an injunction
the non-eompetitive franchise process which either on the basis that the Court has an
is reflected in the record of this cause. The obligation to act as guardian of the public
Court's concem for the public interest, how- interest, or on the ground that plaintiff
ever, is limited by the perimeters of the must be permitted belatedly to change its
caM before it and cannot obviate in this status as well as the complexion of the ease
instance the necesaity for plaintiff to have so that plaintiff can be characterized as a
standing to seek injunctive relief. Plaintiff member of the cable-eonsuming public. In
asks, "If this plaintiff does not have stand- the current posture of the ease plaintiff
ing, what plaintiff would?" This inquiry is clearly has no standing to seek injunctive
rhetorical at best in light of the allegations relief.

of plaintiffs first amended complaint which [9} Finally, the Court must agree with
repreeent plaintiff only as a competing ap- defendants that voiding Gulf Cout's fran
plieant, and in light of plaintiffs untimely chise would afford plaintiff an opportunity
attempt to amend its complaint further to to seek a double recovery, regardless of
reflect the statUI of potential consumer. whether plaintiff would avail itself of such
The latter status, as plaintiff apparently opportunity. Had the record supported the
belatedly recognized, provides the answer to jury's verdict, plaintiff would have received
plaintiff. question. actual damages whieh were calculated on

Jd defendant Gulf Coast points out, the the basis of the fair market value of the
relevant antitrust statute "does not dis- . franchise plainti!! did not receive. For the
penIe with th~ requirement of standing !or Court then to void Gulf Coast's !ranchise
a private plaintiff nor does it create attor- and thereby enable plaintiff to compete
neys general with authority to vindicate again, and possibly be awarded the opportu
public interests out of private plaintiffs nity to earn that amount a second time,
who have no private interests to be served." would provide to plaintiff a double recov
In determining that the private injunction ery. As a competing applicant, plaintiff
action under the antitrust laws supplements elected to pursue a full damage remedy for
and doell not supplant Govemment enforce- its injury; injunctive relief is available only
ment of the antitrust laws, the Borden when no adequate remedy at law can be
Court obIerved that "it is the Attorney obtained. Plaintiff may not have both a
General and the United States district at- remedy at law and one in equity.-

Equity § 101 (1965). If it were shown '"
that as a result of antitrust violatiens Affiliat
ed. the private pun:huer, had been foreclos
ed from the possibility of receivil1l 'data
transfer, bu....... and tire alarm protection,
and the like' ...• then its equitable relief
would be formulated around thOle servicel.
Equity would not act to require forfeiture of
an entire franchise covering 40% of the City

.. Gulf <:out pomta out another deficiency in
the broU ICOpe cI b1JWlC:tive relief soupt by
pIaiaUft:

[E)veft It AftIII-*ed were to be accorded
IltaIIdI8I u ...... member of the purcllaa
iDI public, It would then encounter another
t.iIldItiouI rule tbat 'equity ae:ts speclfk:aUy'
and atrorda the petitioaer In equity the spe
cIftc tbiD& to which it is entided. 30 C.S.S.
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V. The Immunity/Exemption Doctrines

[10] Defendant Gulf Coast contends
that even if the acts relied upon by plaintiff
to prove the existence of a conspiracy to
exclude non-conspirators would support the
jury's finding that such a conspiracy exist
ed, those acts fall within the scope of the
Noerr-Pennington doctrine which would
render Gulf Coast immune from antitrust
liability. See United Mine Workers of
America v. Pennington, 381 U.S. 657, 85
S.Ct. 1585, 14 L.Ed.2d 626 (1965) (herein
after Pennington); Eastern Railroad Presi
dents Conference v. Noerr Motor Freight,
365 U.S. 127, 81 S.Ct. 523, 5 L.Ed.2d 464
(1961) (hereinafter Noerr). Inasmuch as
the Court has concluded that the jury ver
dict in favor of plaintiff cannot be sus
tained because of the deficiency of evidence
of causation, defendant Gulf Coast need not
rely on the Noerr-Pennington doctrine to
avoid liability. For the same reason, de
fendants City of Houston and McConn need
not rely on the immunity/exemption doc
trines which they have asserted preclude
their liability, refer to discussion at 1023
1029, infra. Nevertheless, the Court will
analyze those doctrines in order to demon
strate that they would have been inapplica
ble on the current record, even if plaintiff
had prevailed on the causation issue.

A. Noerr-Pennington Immunity
In Noerr, truckers sued their competitors,

the railroads, for violations of the Sherman
Act which were premised on the railroads'
having conducted a "publicity campaign
against truckers designed to foster the
adoption and retention of laws and law
enforcement practices destructive of the
trucking business, to create an atmORphere
of distaste for the truckers among the gen
eral public, and to impair the relationships

of HOUlton when a remedy could be afforded
in terms of lpeclfic servicel for a specific
CUItomer.

21. The United States Supreme Court hal deter·
mined that the doctrine of Hoerr and PetuIin6.
ton 1110 appllet to the adjudicatory functions of
administrative qencles and to judlcial proc:eed
inll. but that It must be adapted when applied

existing between the truckers and their cus
tomers." Noerr, supra. 365 U.S. at 129, 81
S.Ct. at 525. In reversing the judgment
holding that the railroads' campaign had
violated the antitrust laws, the Supreme
Court held that "at least insofar as the
railroads' campaign was directed toward ob
taining governmental action, its legality
was not at all affected by any anticompeti_
tive purpose it may have had." [d. at 139
40, 81 S.Ct. at 531. Prior to so ruling, the
Court had observed that "It is neither un
usual nor illegal for people to seek action on
laws in the hope that they may bring about
an advantage to themselves and a disadvan
tage to their competitors." Id. at 139, 81
S.Ct. at 530. The Court further found that
a contrary construction of the Sherman Act
not only would deprive public officials of
valuable sources of information on matters
affecting their decision-making but also
would deprive people of their right to peti.
tion with regard to issues significantly af.
fecting their own interests. Id.

The Pennington Court reaffirmed and ex
panded the Noe" doctrine by finding that,
regardless of their intent or purpose, joint
efforts to influence public officials do not
constitute illegal conduct, "either standing
alone or as part of a broader scheme itself
violation of the Sherman Act." Penning
ton, supra, 381 U.S. at 670, 85 S.Ct. at 1593.
Pennington involved a counterclaim of a
small mine operator which alleged, inter
alia, that the labor union and large mine
operators had approached the Secretary of
Labor and the Tennessee Valley Authority
with certain proposals intended to drive
small mine operators out of business. The
Court found that such acts were exempt
from Sherman Act coverage pursuant to
the doctrine of Noerr.zl

in such a context. See California Motor Trans
port Company v. Trucki~ Unlimited, 404 U.S.
508.92 S.Ct. 609.30 L.Ed.2d 642 (1971), where
In the Supreme Court analyzed and defined the
contours of the sham exception to Noerr-PftI
nilt6fOn In the context of adjudicatorY proceed
lnas. Inalmuch as the City Council ill the
Instant cause was acting In a legislative caplCi·
ty during the franchising procell, see. ~. , .•
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L.Ed.2d 57 (1979). Some courts. however. also
have applied the sham exception label in situa
tions where the conduct of a public official is
challenged. Thus. those courts have deter
mined that when a public official is alleged to
be a co-conspirator. no separate exception to
NOf'n--Pennill6ton is created; instead such a
situation faUs within the sham exception. see.
e. g.• In re Airport Car Rental Antitrust litiga
tion. 521 F.Supp. 568 (N.D.Cal.l98l); Federal
Prescription Service. Inc. v. American Pharma
ceutical Association. 484 F.Supp. 1195. 1209
(D.D.C. 1980).

Other courts have decided that the public
offlcial as co-eonspirator represents an entirely
separate exception to NOf'n--PennilJllton. rather
than beinl part of the sham exception rather
than public conduct. Those courts have indi
cated that separate-exception·vlew either by

Metro Cable Company v. CATV of Rockford.
Inc., 516 F.2d 220 (7th Cir. 1975). the decisions
involvllll an adjudk:atory seWn. have only an
cillary application to this case. The Court.
however. finds the decisions inStructive even if
they are not dispositive of the iuues herein.

22. MOlt courts have reserved the sham excep
tion label for cIrc1unItances in which the con
duct of the prtftte parties is questionable. that
is. where the acdvities of the priftte parties are
not aeauiDely eapaed In to petition lovern
meat for action In tile parties.' self-interest. but
are enpaecl III IOIIIly to inflict some injury on
aootber party. See. e. g.• Kurek v. Pleasure
DrIveway lr PlIrtr DiItrIct 01 Peona, II1lnoil, 557
F.2d 510 (7th Cir. 1977), vacated and remand
ed, 435 U.S. 992. 98 S.Ct. 1642. 56 L.Ed.2d 81
(1978). rebJltated, 583 F.2d 378 (7th Clr. 1978).
cerr. denied, 439 U.S. 1090. 99 S.Ct. 873. 59

AFnWTED CAPITAL CORP. v. CITY OF HOUSTON
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In both Noerr and Pennington, the Su- public officials to take official action do not
prerne Court articulated circumstances violate the antitrust laws even though the
wherein certain activities could be excepted efforts are intended to eliminate competi
ftorn the protection accorded petitioning, tion, unless one or more of the public offi
and therefore juatify applicability of the cials involved was also a participant in an
Sherman Act. The Noerr Court provided illegal arrangement or conspiracy." In
the following exception to the immunity struction No. 18. In the same Instruction
doctrine: "There may be situations in the Noerr sham exception was explained:
which a publicity campaign, ostensibly di- "The petitioning activity must be genuine.
rected toward influencing governmental ac- Protection does not extend to purported
tion, is ~ mere sham to cover what is a~tual- petitioning that is in fact a mere sham to
Iy not~mg mor:e than an .attempt t~ m~r- cover what actually is nothing more than an
fere d.rectly. WIth the buslOe~ rel.atlOnshlps attempt to interfere directly with the busi
of a competItor and the .app~.~tJ~n of the ness of a competitor. That is, protection
Sherman Act would be JustIfied. Noerr, does not extend to activities that are mere
365 U.S. at 144, 81 S.Ct. at. 533. The P~n- Iy a pretext for inflicting on plaintiff an'
ninl{tOln Court....~Ohtedad C8

ad
rtatn errord~ Wdhlch injury not caused by any governmental ac-

the ower cou..... m e rega 109 am- t' "
d · the f h d' . Ion.ages, an In course 0 t at Iscusslon

concluded that "The conduct of the (private Thus, over the objection of Gulf Coast,
parties) did not violate the Act, the action the jury was permitted to consider two
taken to set a minimum wage .,. was the ways in which Gulf Coast would be prohib
act of a public official who is not claimed to ited from availing itself of Noerr-Pennjng
be a CO-C01J8pjrator, and the jury should ton immunity, and in answer to Interroga
have been instructed, '" to exclude any tory No.3., the jury found that Gulf Coast
damages .,. suffered as a result of the was not entitled to that immunity. lnas
(public official's] determinations." much as the Court concludes, for the rea
Pennjngton, 381 U.S. at 671, 85 S.Ct. at sons recited below, that the validity of the
1594 (footnote omitted) (emphasis added). public official co-conspirator exception is

Pursuant to this Court's analysis of the well supported in the case law, and the
law on Noerr-Pennjngton, the jury was in- justification for invoking the exception
structed fully on the two exceptions to the clearly is sustained by the record herein, the
doctrine. With regard to the co-eonspirator Court sees no need to analyze the facts of
exception derived from Pennington, they this case as they relate to the second excep
were charged, in substance, as follows: tion. that involving sham activities, which
"Joint efforts truly intended to influence first was espoused in Noerr.Z2
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In order to relate to this case those deci
Iioaa in which eourta have reoognized the
CCMlOIIIpirator exception, the Court will out
liDe the evidence tending to demonstrate
that McConn and certain public officials
actiDl as aaentl for the City not only were
involved actively in the conspiracy to ex
clude non-conapirators but a180 directed cer
tain of the activities of co-conspirators.
The Court concludes that these actions am
ply demonstrate that McConn did more
than merely agree to support the efforts of
private conspirators. Cf. Metro Cable Com
pany v. CATV of Rockford, Inc., 516 F.2d
221), 280 (7th Cir. 1975) (Court found that
inasmuch as Congress did not intend the
Sherman Act to apply to "combined efforts
to induce legislative action, [it could not
have intended] the Act to apply if a mem
ber of the legislative body agreed to sup
port thOle efforta." Id. at 280).

Preliminarily, the Court points out some
of the backll"Ound of the franchising proc
ess that was revealed during trial. The
Court acknowledges that such facts are not
evidence of the conspiracy; however, they
should be brought out not only to demon
strate the elected representatives' lack of
concern for obtaining the best available ca
ble television services for tbe citizens of
Houston, but a180 to provide at least a
partial explanation for tbe ease with which
the conspiracy in restraint of trade was
formulated and perpetrated.

Plaintiffs expert witness testified that
the franchising proce8I is important in &S

surine that consumers get the best possible
cable television services at the lowest possi
ble rata He further said that the way for
a city to ensure vigorous competition for

~ without mentioninl sham, that
Hoerr ud ita propny would not bar applicabil·
ity ~ the Sberman Act. see, e. g., Duke Ir
QlaIpuy, 1JIc. v. Foerster. 521 F.2d 1277 (3rd
ar. 11m) ud Hannan v. Valley NatJonM Bank
01 AI1IDDa, 339 F.2d !l64 (9th elf. 1964). or by
....... iD • Wureated anaIylia of the co-con·
...... 1rXQIIltiClIl and the sham exception. see.
e. ... Kuntir v. PJeuute DrIveway Ir PIrlr 01.
trIcC 01 Peoria.~ supra. The result of
...~ of course. would be the same:
the caaduct of the private parties I. infeeted or
invalidated by the illepl conduct of the public

areas designated for cable television servo
ices is to invite applications from everyone
Wh9 would be interested, and that the cus
tomary way for the city's interest to be
exhibited is through advertisements in vari.
ous trade journals. The expert opined that
in 1978, Houston was a very attractive mar.
ket for cable operators who vigorously
would have competed for a franchiae. The
City. however, did not advertise its interest
in acquiring cable television services, nor
did it use any other method to invite a
variety of applications. Further, he testi
fied that franchise applications customarily
are evaluated by persons knowledgeable in
the field, and that when consultants art
retained, they generally are brought in at
the beginning of the process. A consultant
usually would be involved in various aspects
of the process, including the following: (1)
drafting a franchise ordinance for submis
sion to the city; (2) preparing requests for
proposal documentS and instructions to bid
ders; (3) evaluating each application, indio
vidually as well as comparatively; and (4)
drafting the enabling ordinance. Although
the first application for a cable television
franchise in Houston was filed in July of
1978, the City did not hire a consultant until
October. Having milled the preliminary
steps described above, the consultant began
an evaluation of the applications, but his
employment was terminated in November
1978, before he prepared a final report.
The testimony as to why he was fired wu
connicting; however, at least Couneilman
Westmoreland felt that the Council could
accomplish the franchising process without
the benefit of the consultant's assistance.
Malarkey also testified that normally a city
incorporates into the franchise ordinance

offidals. thereby precludinl the private parties
from invoking Noerr·PennJngton immunity.

D. At trial various of the elected representa
tives who particiPated in the selection proc:ess
indicated that they have little, If any, c0mpre
hensive knowledae of cable televiliOll systeIllI
Indeed, the record without exception reftecU
that the Mayor and councU reaDy never e:ared
to obtain such knowledae: instead theY pre
ferred to place their imprimatur 011 the ...
stantive aspects of a proposal aareed upoII bY
the favored applicants.
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he promises made by applicants during the
~ranehile,proceu. The City of Houston did
ot do that, and in the expert's opinion, the

City now cannot enforce the promiJeJ the
applicants m~e either to City Council ~r in
their applicatIons. As a result of the kmds
f activities identified above, the City re
~ived and reviewed applications, all of
which were below standard in Malarkey's

opinion.
With that background, the Court will pro

ceed to identify the activities of public offi
cials in Houston which clearly demonstrate
that the City and McConn participated in
the colllpiracy. Much of the same evidence
previouslY~.~n recounted in the discus
sion of hablbty, at 999-1005, supra;
however, the Court deems necessary a repe
tition of that evidence relating solely to the

"-' co-CGlllpirator exception. Thereafter, the
Court will apply to that evidence the deci
siOIll in which various courts have conclud
ed that participation of public officials in
the alleged conspiracy precludes the availa
bility of Noerr-Pennington immunity.

1. Evidence of Official Involvement

In September 1978, Westland made an
application for a franchise within the area
for which Gulf Coast hid applied. One of
the penons involved in the Westland group
wu MeConn'a attomey and others were his
penonal frienda. In order to ensure West
land's suooess, McConn called representa
tives of Gulf Coast to his office in October,

. informed them that he felt Westland should
'-" have a franchise, and instructed them to go

out and talk with the Westland group.
Testimony of Clive Runnells. Subsequent
ly, Runnells, on behalf of Gulf Coast, met
with Westland because he felt that the
Mayor's melllllp was "loud and clear" that
Westland would get a franchise.

On November ZT, 1978, the attomey for
HOUlton Cable sent a final propoeed cable
television ordinance to the City Attorney,
apprising the City Attorney of modifica
tions the applicants had made and setting a
timetable for any further revisions. Plain
tiffs Exhibit 29. The next day, Houston
Cable's attorney sent copies of the ordi-

nances to the ultimately successful appli
cants. The proposed ordinances were iden
tical in all material respects and were com
plete except for the names of the applicants
and their proposed service area. Plaintiffs
Exhibits 32 &: 189. The successful appli
cants then filled in the blanks with their
names and service areas, and forwarded the
ordinances to the City Attorney. Some ap
plicants sent their proposed ordinances back
to the Houston Cable Attorney who then
forwarded them to the City. Plaintiffs
Exhibit 35.

The agenda for the City Council meeting
of November 29, 1978 contained six (6) ca
ble television franchises, not including
plaintiffs, Plaintiff's Exhibit 33. When
Affiliated attorney Levin heard of this, he
contacted Assistant City Attorney Adrian
Baer. Baer told Levin that the Mayor and
City Council already had decided. Baer
further told Levin, "I learned this directly
from the Mayor, the franchises are non-ex
elusive, he does not know about the areas,
it's still being worked out by Williams and
Baer . . . so the net result will be a de facto
exclusive." Baer also explained to Levin
that the decisions as to who was going to
get what areas, specifically in terms of the
actual boundaries, were still under negotia
tion, but the decision as to who was fait
accompli. Testimony of Al Levin; Plain
tiffs Exhibit 106.

After an on-site inspection of Gulf
Coast's facilities, the consultant hired by
the City told two City officials that he
would reject Gulf Coast's application. The
next morning, the consultant was fired and
subsequently his notes concerning the appli
cations were picked up by a messenger from
the City. The consultant had recommended
in his report that Gulf Coast be given a
smaller franchise area than that for which
it had applied. When his notes were typed
by someone in the City, that recommenda
tion was deleted. Moreover, other signifi
cant changes were reflected in the typed
version of the notes he had tumed over to
the City's messenger: his recommendations
that Houston Community Cable, Houston
Cable, and Columbia (Westland) be rejected
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2. Legal Basis for the Co-Conspirator
Exception

The rulings of the Supreme Court in
Hoe" and Pennington were derived from
fact situations involving private parties
who allegedly had conspired to induce gov
ernmental action. Neither case involved an
allegation that any governmental entity or
official had participated in or acted to pr0
mote the conspiracy. Accordingly, this
Court must look to the progeny of Hoerr
and Pennington not only to determine the

Mayor McConn testified that he ultimate
ly voted in favor of Gulf Coast, which vote
effectively preclqded plaintiff's being suc
ceuful, in order to keep certain influential
political groups content. Councilman Goy
en testified by deposition that he would
have voted for Affiliated Capital's applica
tion if "on the 20th, Mr. Goldberg bad come
in and Mr. Runnells had come in, Mr. Misch
er had come in, and all the principals had
come in, and a piece of Houston had been
carved out for Mr. Goldberg with no objec
tion by anybody." Councilman Robinson
testified that he would have supported Af.
filiated Capital's application if plaintiff had
been able to work something out with Gulf
Coast to give plaintiff what it wanted.
Councilman Westmoreland testified that he
did not disagree with his prior deposition
testimony that Affiliated had been unable
to work out any type of arrangement with
Gulf Coast, and for that reason he voted in
favor of Gulf Coast.

The public officiala' acknowledged moti
vations prompted them to instruct plaintiff
to try to negotiate with the other appli
cants, which actions, in the view of this
Court, constitute more than mere acquies
cence in private conspirators' plana or mere
support of private parties' efforts to induce
favorable legislative results. The actions of
Mayor McConn were those of an active
co-conspirator not content merely to accede
to the wishes of private parties. In addi
tion, the actions of the councilmen and oth
er agents of the City demonstrate the City's
vigorous involvement in orchestrating cer
tain aspects of the conspiracy.

were changed to recommendations that
they should continue to be considered; and
his statement that Cablecom had presented
the only satiafllCtMy application was omit
ted. Teatimony of Robert Sadowski.

Prior to the plaintiff's hearing before
City Council on December 12, 1978, McConn
sunested to Goldberg that Affiliated seek
a franchise in another area of the City
rather than in the area sought by Gulf
Coast. McConn testified as to his motiva
tion for the sugpation: "I thought that, in
trying to really help Mr. Goldberg, it was
pretty obvious to me that Gulf Coast had
the mUlCle and that Mr. Goldberg did not."

At the City Council hearing on plaintiff's
application, which was conducted on De
cember 12, 19'78, Councilman Goyen ad
dresaed the following remarks to Goldberg:
"1 do not want to taketh away and giveth
to somebody else, because 1 haven't had to
do that in the past. You have a very com
petent attorney, and the other people have
very competent attorneys. What I would
like to lee done, and it might take a motion
to pt this done, is to send this to the Legal
Department and try to work something
out." Plaintiff'a Exhibit 150 at 27-28.
Sublequently, Councilman Mann made the
followilll aun-tion: "I want to make a
sut»titute motion that the [plaintiff's) ap- .
plication be referred to the Legal Depart- .
ment, and they in turn can contact these
other applicanta who have come forward
and lee if they can work out something."
Plaintiff's Exhibit 150 at 37. Also at that
hearing, Mann indicated his knowledge of a
hOUie-COunt survey that had been conducted
by Gulf Coast in conjunction with a propos
al by Gulf Coast that if Houston Cable
would give a certain area to Gulf Coast,
then Gulf Cout would be willing to give
plaintiff ita..... Testimony of AI Levin.
A document, JINIJI.l'ed sometime between
November .. 1918 and December 20, 1978,
by BIer containl an alternative boundary
delcription for the Gulf Coast franchise
whilh ineludea the Houston Cable area, and
hu Bter'a notation as follows: "1-10 line
shifted to Hwy. 290 without Goldberg's
tract-contingency." Plaintiff's Exhibit 56.
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viability of an exception arising out of a that the Harman Court held to the con
public official's being a co-conspirator but trary, its decision no longer is good authori
also to define the contours of such an ex- ty. The second ground relied on in Har
ception. man, however, remains viable in the view of

In Harman v. Valley National Bank of this Court.24

Arizona, 339 F.al 564 (9th Cir. 1964), the In Duke & Company, Inc. V. Foerster, 521
Court considered the sufficiency of the alle- F.2d 1277 (3rd Cir. 1975), the plaintiff al
gations contained in plaintifrs complaint, leged that three municipal corporations,
and reversed the district court's dismissal of three private corporations and one individu
the complaint. In discussing the validity of ai, sued both individually and in his oWcial
defendants' Noe" contentions, the Court capacity as a county commissioner, entered
found that Noe" would not necessarily pre- into an agreement to boycott malt beverag
clude the applicability of the Sherman Act es manufactured by plaintiff in the munici
on two grounds: (1) the petitioning activi- pal facilities operated by defendants. The
ties were alleged to be but one element in a district court dismissed the complaint
larger scheme; and (2) the acts of the State against the three municipal corporations
Attorney General were alleged to be those

and the individual in his official capacity,
of a participating conspirator. Id. at 566.
For the second ground, the Court relied on pursuant to the authority of Parker, Noe"
the question reserved by the United States and Pennington. The Third Circuit con
Supreme Court in Parker v. Brown, 317 eluded that defendants were not entitled to

S S C a state action exemption pursuant to Par-U.. 341,352,63 . t. 307, 314, 87 L.Ed. 315
(1942) concerning whether the state action ker, and in ruling that Noe"-Pennington
exemption to the Sherman Act would apply immunity also was unavailable to the offi
if the state or its municipality participated cial and entity defendants, the Court con
in a conspiracy, and concluded that the eluded the following:
Hoe" Court had not held that the Act In neither [Hoe" nor Pennington] was it
would be inapplicable in such a situation. alleged that the governmental entity had
The Pennington Court subsequently has collaborated to promote the conspiracy.
ruled that joint efforts to petition a public Where the complaint goes beyond mere
official are not violative of the antitrust allegations of official persuasion by anti-
laws even when they are part of a larger, competitive lobbying and claims official
illegal acheme. Accordingly, to the extent participation with private individuals in a

24. Five years after Harman. the Ninth Circuit
had occ:aIion to affirm a summary judament
for private-party defendants in a case which
Involved. inter alia. alleaatlons that county
commiuionen had participated in a conspiracy
resultJna in the award to one defendant of an
exclusive prbqe collection franchise by the
county commiSlion. Sun Valley Disposal Com·
pany, Inc. v. Saver State Di.pogl Company,
420 F.2d 341 (9th Clf. 1969). Plaintiff had
retied on two cues, Includln. H.,.",an, in sup
port of the co-consplrator exception which it
uraed. The 511ft VaUey Court remarked on the
erOIklD of the ftnt prona of H.,.",an by the
IUbIequeat Pena.lJwton cle<:lsion; however, the
Court did DOt overrule HarrMn or even com·
meIlt spec:iIIcally OIl the co-c:onaplrator prona
of that case. The conc:urrinl Judae opined that
the co-conspirator prona of HatrMn wu not
affected by Peanln,tt0Il. and that plaintiff slm·
ply bIId failed to Identity enoulh facts to create
a diIpu&ed Issue. Id. at 344 (Browning. J.,
concurrinaln part).

In distinguishing the other case upon which
plaintiff relied. however, the Sun VaUey majori
ty observed that "government units ... are
seldom free from personal interest and outside
innuences. but the Sherman Act was not in·
tended to reBulate this type of activity. There
is support for this view in that N~rr . .. holds
that so long as the official's action is itself
lawful. the action is without the scope of the
federal antitrust laws even if the motive for the
action was a personal one." Jd. at 342. Prel
iminarily, this Court observes that the evidence
herein demonstrates clearly that this case in·
volved more than the officials' havina personal
interests and beiJ1l innuenced by outsiders.
Secondarily, inasmuch as the discuuion on a
public official beina a co-conspirator was not
dispositive of the Court's ruling in Sun Valley,
this Court is not persuaded that the co-conspir.
ator ground of Harman is no longer good au
thority.



!!Cherne to restrain trade, the Noerr-Pen- The concessionaire defendant inVoked
niupn doctrine is inapplicable. See Noerr-Pennington immunity, claiming that
HarJUlJ v. Valley National Bank of Ari- "its role in the case was nothing more than
mna, 889 F.2d 564 (9th Cir. 1964). that of a successful bidder. The Kurek

Parker l'elerved judgment on such an Court distinguished the decision in Metro
allepd combination of public and private Cable Company v. CATV of Rockford, Inc.
entities. After Goldfarb [Goldfarb v. 516 F.2d 220 (7th Cir. 1975), and concluded
VirtlilJia State Bar, 421 U.S. ~, ~ S.Ct. that if plaintiffs could prove their allega.
2004, 64 L.Ed.2d 572] however, It IS clear tions, NoefT-Pennington would provide n
that when the~. is ~n ~Iegation of go~- defense. First, the Kurek Court fOund tha~
ern~ntal partIcipation In s~ch a comb~. the actions of the concessionaire in present
natIOn to ~he benefit or detnme~t.~f pn- ing the proposal knowing that it would be
vate ~Ies, and when the actiVities of used by the park district to coerce plaintiffs
tM pubh~ body are not ~ompelled .by the into conduct violative of the antitrust laws
state acttng as a soverel~, a claim has were "not essentially dissimilar to activities
been .~~ under the antitrust laws..No the Sherman Act was meant to proscribe."
protectIon 11 afforded to such a combma- 557 F 2d t 593
tion under the doctrine of Noerr.Pen- . a .
nington. Second, the Court observed the following:

We conclude that the allegations of the Nor is the fact that [the concessionaire]
complaint state an antitrust claim against combined or conspired with governmental
these defendants despite their govern- officials dispositive, for both of Noerrs
mental status. premises with respect to that point are

Id. at 1282 (emphasis in original) (footnote undercut by the factual setting of this
omitted).- case. Our determination that the Park

In Kuntlc v. Pleasure Driveway " Park District and its officials had no state
Diltrict of Peoria, Illinois, 557 F.2d 580 (7th mandate or authority to engage in the
Cir. 19'1'7), vacated and remanded, 435 U.S. activities attacked here necesaarily re-
992, 98 S.CL 16&2, 56 L.Ed.2d 81 (1978), duces the applicability of the reasoning of
reiDltated,583 F.2d 378 (7th Cir. 1978), cert. Noerr to the degree it is hued on the
denied, 489 U.S. 1090, 99 S.Ct. 873, 59 need of governmental units for citizen
L.Ed.2d 57 (1919), the Court reviewed, inter input in making decisions that Parleer
alia, the sufficiency of one count of plain- holds to be outside the scope of the Sher-
tiffs' complaint which contained allegations man Act. See Duke " Compoy Inc.,
that the park district, a unit of local supra, 521 F.2d at l282. The Hoerr decl·
government, had agreed with a private-par- sion also rests on a refusal to impute totr po~ntial conce&lionaire that sa~d conces- Congress an 'intent to invade the COll!titu·
SIO~ would make an eco~oml(:~lly un- tional 'right of the people ' . . to petition
reallltic proposal for concession nghts at the Government for a redress of grieve
five municipal golf courses. Plaintiffs, who anees.', , ., We have some difficulty
had been concessionaires at the golf courses, understanding how a contract proposal to
allere? that the proposal was u~ to coerce a governmental unit falls within the am·
t~m In~. a five .percent sales tax~ng: and a bit of that right, . , , but even if it does,
pnee ra181ng/fixlDg !!Cherne. PlalDtlffs al- thO k't I th t agreement with
1...-.1 that the refused to be coerced and we In I C~~ a
..... tI IYt th' I d.......... government offiCials to pressure othenaublequen y 01 ell' e&11e8 an co•........-. .,.
aioaa. Thereafter the co-conapirator con- mto an antitrust Violation does not.
cellionaiN was awarded concession rights Id. at 593-94 (emphasis in original). AJ a
at all five golf courses. third reason for inapplicability of Hoerr-

II. The TbJrd CJn:uIt wu ana1yzlnJ circ:Wn- ever, concludes that the reasonina In that c:ase
staDces wbereln the aovemmental entities. also would apply to preclude Noerr-"""'"
ratber tban the private parties. were clalminl immunity for the private-party defendant ..
N"""'~immunity. This Court. how- in.

, ,~ ; I I

;;~: ;
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pennilJliOn, the Court concluded that plain
tiffs poeaibly could prove that the conces
sion propoeaJ was a mere sham. Id. at 594.

Other eourta have indicated that the par
ticipation of a public official in an illegal
coM})iracy precludes relief pursuant to the
Hoerr-Pennington doctrine. For example,
in overruling an earlier decision of the same
court and thereby granting defendants' mo
tions for summary judgment, the Court in
In re Airport Car Rental Antitrust Litiga
tion, 521 F.Supp. 568 (N.D.Ca1.1981), ob
served that the sham exception to the
Hoerr-Pennington doctrine "may apply
where the public officials are themselves
participants in the conspiracy." Id. at 588
(citation omitted). Plaintiff, a car rental
company, alleged that two other car rental
companies

engaged in a conspiracy to eliminate com
petition in the on-airport rental market
and, in furtherance of that conspiracy.
jointly influenced and engaged with air
port authorities to adopt and enforce cer
tain standards ... regarding eligibili
ty . . . . [Plaintiff] alleged that those
standards and requirements precluded it
from competing in the on-airport car
rental market [in certain cities). [Plain
tiff] also alleged that defendants entered
into contracts with airport authorities
which prohibited other car rental opera
tors from entering the ... market and
established unreuonably high minimum
guarantees, that they opposed applica
tions of other car rental companies in bad
faith, and that they fixed rental rates in
the on-airport market.

Id. at 589 (footnote omitted).

The Court then reviewed the evidence
relevant to Noerr-Pennington that plaintiff
had preeentAld in opposition to defendants'
motion for summary judgment:

Plaintiff ... offers evidence said to
show that defendants' representatives c0

ordinated their negotiations with the Port
... and met jointly with Port officials to
discual the terms of the lease agreements
. . . and to present standards and criteria
which the Port should require of lessees,
including minimum guarantees .. , .

Among the terms discussed were conces
sion fees, ' , , [and] criteria which a com~

pany should have to meet to provide air
port service', " , , Finally, defendants
participatAld in a series of meetings with
Port officials in which they unsuccessful
ly opposed on economic grounds the entry
of additional car rental companies into
the on-airport market.

Id. at 588. The Court then summarized
what plaintiff had demonstrated by its evi
dence and concluded that Noerr-Pennington
was applicable:

a trier of fact could find that defendants,
separately and jointly, negotiated with
the Port over the various terms of the
lease agreements which, as finally exe-'
cuted, required car rental companies '"
to meet certain qualifications and pay
guaranteed minimum fees, but did not
preclude the Port from entering into such
agreements with other companies. Even
if .', the terms for which defendants
negotiated were favorable to them and
unfavorable to plaintiff and served to
delay plaintifrs entry into this market
, ., these facts, if they state a claim
cognizable under the Sherman Act at all,
prove nothing other than a classic case
for application of the Noerr-Pennington
doctrine.

Id. at 588-89 (emphuis in original).
This Court acknowledges that Noerr-Pen

nington as applied in the adjudicatory set
ting permits closer scrutiny of activities
than in the legislative setting and allows
denial of immunity for actions which would
be condoned in the context of the legislative
process. See, e. g., California Motor Trans
port Company v. Trucking Unlimited, 404
U.S. 508, 513, 92 S.Ct. 609, 613, 30 L.Ed.2d
642 (1972). Those considerations, however.
do not preclude the Court from referring to
decisions involving adjudicatory processes,
for the analyses involved in those decisions
can be instructive for the legislative con
text.

In Muon City Center Associates v. City
of Muon City, Iowa, 468 F.Supp. 737 (N.D.
Iowa 1979), plaintiff alleged that private
developers entered into an agreement with
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the city to plan a downtown center on the
up..- condition that the city would pre
vat any penon or firm from planning or
COMtructinr a regional shopping center
that would compete with the downtown
center. Plaintiffs sought to construct a
center on a tnet of land which required
rezoning. The city zoning commiuion de
nied the application for rezoning and the
denial was affirmed by the city council.
Plaintiffs alleged that the denial was pursu
ant to, and in furtherance of, the council
members' agreement with the private de
velopers. In denying defendants' motion to
diamiu for failure to state a claim, which
was hued, inw alia. on the state action
exemption of Parker, and the Noerr-Pen
nington doctrine, the Court concluded the
following with regard to the applicability of
Hoerr-Pennington:

to the extent thia case presents allega
tions that the private developers entered
into an anticompetitive agreement with
the City of MlIOn City and its Council
permanently to exclude competing devel
open from the relevant market, it raises
at least one important factual iuue relat-

a The AI_ ory Cent« Court held that a
more complete factual record had to be devel
oped before tile Court coWcl determine whether
"Noerr-JteadI.nItoa poIittcal·speech immunity"
would preclude pIaindIfI' claim. Muon City
e-cer AuodatH v. ory of Ma.", City, Iowa,
461 F.Slapp. 731, 145 (N.D. Iowa 1919). The
facti of tile Muon Ory Cent« case indicate
that tile Court therein wu analyzinl an adjudi
catory ..... tbaD a leIialative process. Fur
ther, tile Court', reference to "aceeu barrtna"
IIldlca1es tbat the analysis wu of an adjudica
tory procell. illUmucb u most courts have
conftDed tile ue of that term and concept to an
acijudlcaaory rather than aleatslatlve/executlve
settma. See. eo .., CaIJforru. Motor Transpon
CQmpuy v. 1hIc:Jctq UnJbnited, 404 U.S. 508.
92 S.Ct. 801. 30 L.Ed.2d 642 (1912); Mark
A.-o, bJc. v. nu. Wotfd AiI'IIJIa, 580 F.2d 288
(8th Or. 1m); Federal I'1"eKrIptfoa service,
lIIc. v. AII*ic:aa I'IwmaCfJUtlcal Auoclation.
.... F.Supp. 1185 (D.D.C.I980); Wllmarite, Inc.
v• ..... Reel &tate, Inc., 454 F.Supp. 1124
(N.D.N.Y.I911), .trd, 518 F.2d 1312 (2d Clf.
1t78). ..c. deIUed, 439 U.S. 983,99 S.Ct. 573.
51 L.142d 815 (1918). Cf. Mettv c.bIe Com
pay v. CAtv of RoctIclrd. Inc., 518 F.2d 220,
231-32 (1th Clr. 1m) (Court enpaed in an
.....,.. of"~" in the CODtext of
the 1eaI*tlve procesI).

ing to defendants' possible intent or PIl
pose to deprive plaintiffs of any tneanin r·
ful aeeeu to the City's zoning rrleeh'l.:
.riisms and procedures. See, e. g., Califo~_
nia Motor Transport Co. v. Trucking Un.
limited, ... , On that basis alone tho
case is distinguishable from Noerr an~
Pennington.

[d. at 745 (emphasis in original)-

In Federal Prescription Service, Inc. v
American Pharmaceutical Association. 4&i
F.Supp. 1195 (D.D.C.l980), a mail order
pharmacy alleged that the national lI88Ocia.
tion of pharmacists, the only defendant,
acting alone or in concert with various
named oo-oonspirators pursuant to anticolII_
petitive policies established by its House of
Delegates, restrained plaintiffs interstate
sale of prescription drugs by mail. The
Court found that the "state agency that
sanctioned or initiated [various] anti-eom.
petitive activities had, through its member
ship, consistently expreued economic alle
giance to [the 8I8Ociation] and oppoeition to
mail order." Id. at 1209. Obeerving that
the conduct of administrative offlcials is

Althoup "acceu-barrtn&" well miIbt COIIItI
tute an appropriate method of anaIysta in cues
involving legislative action, thiI Court aeeclllOt
en.. in sucb an anaIysi. in order to I1lIICb tile
conclUlion that the facta herein brinI the In
stant cause within the co-conapirator excep
tion. This Court, however. finds the Maoa
City Center raIOIllna particularly inItnIctive
In spite of the d1trerent context and the differ.
ent method by which that Court reached its
result. Two reason. exillt for this Court's re
liance on the MalOll City Center reuoniDa con
ceminl the co-consplrator except!CIII: (1) the
function of the city council in that cue in
afflrminl the action of the zonina commission
was very similar to the function of the HOUlton
City Council duriRi the franchisina process;
and (2) In support of its decision about the
applicability of Noerr-Pennill6tOD, that Court
cited several cues involvina the lqislative/ex·
ecutive context as weD as thOle it cited wflln.
in the allepd scheme had involved the courts
or administrative bodies. Altbouah the stan
dard for determinina whether certain acUvitiel
involvlna the courts or administrative decision
makers constitute corruption of thole bodies is
leu strict than the standard which is applied to
similar activities desiped to Induce leiilladve
action, corrupUon of lqislative bodies II not
eliminated as a consideration when • court
must decide whether Noerr-PenniIJ6totJ appliel.
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subject to closer scrutiny than that of state
legislators, and that conduct is less protect
ed when the fOCUl of administrative deci
sionmaking shifta to discretionary judg
ments concerning commercial oonsidera
tions, the Court concluded that "[b]eeause
the .,. Board itself was part of the illegal
conspiracy its administrative processes
could not be invoked or applied fairly ...
with respect to [plaintiffs business]." Fur
ther, the Court found that, "as a conse
quence the challenged Board action is taint
ed as a sham." Id. at 1209 (citations omit
ted).

In Israel v. Baxter Laboratories, Inc., 466
F.2d 2'72 (D.C. Cir. 1972), plaintiffs asserted

that the defendants conspired to keep
plaintiffs' drug ... off the interstate
market and out of oompetition with . . . a
similar drug sold by defendants Baxter
and Travenol, by influencing the Food
and Drug Administration to deny fair
oonsideration of the new drug applica
tions filed by plaintiffs. . . . that defend
ants (who include an official of the FDA)
carried out this conspiracy by suppress
ina, concealina and misconstruing infor
mation concerning the two drugs before
the FDA; by arranging for the employ
ment as a consultant to the FDA of a
medical doctor who had a financial inter
est in Baxter, ... ; by applying an unfair
standard in' judging [plaintiffs' drug];
and by misrepresenting the safety and
efftcaey of [plaintiffs' drug].

Id. at 274.
In the context of defendants' Noen'-Pen

nington contentions, the Court observed
that plaintiffs had alleged "that the real
purpoee of defendants' joint efforts is to
preclude, not induce, fair FDA considera
tion of the safety and efficacy of plaintiffs'
drug ... , and as such should be viewed as
faRina within the 'sham' exception to
NoeIT-PeDlJilJ6tOn... Id. at 279. Pursuant
to its obIiption to take all of the allega
tions in the complaint as true, the Court
N~ aU _'lei to the district court.

Having analyzed the above-identified de
eiIiona and compared the facts thereof to
the evidence preaented in the instant cause,

the Court concludes that the co-eonspirator
exception to Noerr-Pennington is applicable
herein to deny immunity to Gulf Coast.
The activities of the Mayor, various mem
bers of City Council and employees of the
City amply demonstrate that the Houston
franchising process involved more than suc
cessful petitioning efforts by private parties
who persuaded public officials to support
them. The evidence herein reveals active
participation, and orchestration by public
officials in an anticompetitive agreement.

In asserting that Noerr-Pennington im
munity applies to the facts of this case,
defendants rely primarily on the decision in
Metro Cable Company v. CATV of Rock
ford, Inc., 516 F.2d 2m (7th Cir. 1975). This
Court perceives as necessary a detailed
analysis of that case in order to demon
strate that the ruling therein is not disposi
tive of the finding by this Court that the
co-eonspirator exception precludes the ap
plicability of Noen'-Pennington.

The Seventh Circuit affirmed the dismiss
al of plaintiffs· seoond amended oomplaint
on the basis of the Noerr-Pennington doc
trine. Plaintiff, a cable television oompany
which applied for and failed to receive a
franchise in Rockford, sued the following:
(I) the company which did get the fran
chise, CATV; (2) CATV's affiliate which
operates WCEE-TV in Rockford; (3) four
'individuals associated with those companies;
and (4) the mayor and an alderman of the
city. In substance, plaintiff alleged the fol
lowing:

WCEE-TV and ita officers planned to
obtain the exclusive cable television fran
chise in Rockford; organized a company,
CATV, for that purpose; induced the
mayor and an alderman to oppose plain
tiffs application by making a campaign
contribution to each of those officers;
and succeeded, with the help of the may
or and the alderman, in persuading the
city council not only to award the fran
chise to CATV but to refuse plaintiff's
successive applications without affording
plaintiff a hearing.

516 F.2d at 224.
Having recounted the material facts and

analyzed the reasoning of the major Su-
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part of the conspiracy, , ,",516 F.2d at 229,
and rec()gnizing that Pennington involved
the act of a public official who was not
claimed to be a co-conspirator, the Seventh
Circuit concluded that, even in light of
plaintiff's allegation that the mayor and
alderman had received substantial sums as
campaign contributions in exchange for
their support:

Nothing in the Noerr opinion or any oth
er case oC which we are aware suggests
any reason for believing that Congress,
not having intended the Sherman Act to
apply to combined efforts to induce legis
lative action, did intend the Act to apply
if a member of the legislative body
agreed to support those efforts.

Id. at 230 (emphasis in original).

This Court acknowledges that the fran
chise applicants in Houston could have con
spired among themselves to petition the
City for legislative action favorable to them
even if their purpose had been to eliminate
or limit competition from others not sub
scribing to their joint efforts. The evidence
before this Court, however, enc:ompalllell
much more than such petitioning activities
on the part of private parties. Indeed, said
evidence presents more than public officials'
mere support oC the efforts of private par
ties, public officials' unethical conduct, or
the alleged participation of public officials
in a conspiracy simply through their influ
ence in favor of private parties on the legis
lative body taking the action. The evidence
presented herein demonstrates clearly that
the Mayor and the City itself, through the
conduct of its agents and employees, not
only supported the lobbying efforts oC Gulf
Coast and communicated with applicants
about franchise terms, see In re Airport Car
Rental Antitrust Litigation, supra, at 589,
but also manipulated certain aspects of the
conapiracy. The facts of this case exceed
thOle considered by the Pennington and
Metro Cable courts; for, herein are pretent.
ed not only allegations but proof by a pre
ponderance of the evidence that a public
official and a governmental entity actively
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preme Court decisions pertinent to the im
munity iuue before it, the Seventh Circuit
concluded that those decisions could be syn
thesised as follows:

The Sherman Act does not apply to
otherwise valid governmental action that
results in a restraint of trade or monopo
ly. Parker v. Brown. Nor does the Sher
man Act apply to concerted efforts to
induce government to take such lawful
action, if those efforts are genuine.
NoetT. Such efforts constitute political
activities which Congress did not intend
to regulate by the Sherman Act. This is
true even though the purpose and effect
of the concerted activities is to eliminate
competition. Noerr; Pennington. When
the concerted activities occur in a legisla
tive or other non-adjudicatory govern
mental setting, they are not within the
Sherman Act even though they include
'conduct that can be termed unethical,'
such as deception and misrepresentation.
NoetT; Pennington. This is true even
when the concerted efforts are 'part of a
broader scheme itself violative of the
Sherman Act.' Pennington. When, how
ever, the concerted activities occur in an
adjudicatory setting, unethical conduct
that would not result in antitrust illegali
ty in a legislative or other non-adjudica
tory setting may demonstrate that the
defendants' activities are not genuine at
tempts to use the adjudicative process
legitimately and may therefore result in
illegality, including illegality under the
antitrust laws. (This is 'the "sham" ex
ception in the NoetT case, as adapted to
the adjudicatory process.' 404 U.S. at
516, 92 S.Ct. at 614.) California Motor
Tranaport.

Id. at 22'7-28 (emphaaea in original).
The Court then discussed the plaintifrs

alleptiou that the mayor and the alder
man bid participated as co-eonspirators and
determiDed that such allegations would not
suffice to take the caae outside of the scope
of Noerr-Pennington. Distinguishing Par
ker v. Brown, 81'7 U.S. M1, 68 S.Ct. 8O'l', 8'7
L.Ed. 315 (1H2) by finding that the case
before it was not one "in which the agency
of the government itself is alleged to be
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Milk Producers. Inc.• 390 F.Supp. 696 (D.Co10.
1975), granted defendant's motion to dismiss,
finding that plaintiffs allegation that the al
leged conspiracy included representatives of
the United States government was insufficient
to preclude applicability of Noerr-PeMington
because the Ninth Circuit had disapproved its
decision in Harman v. Valley National Bank of
Arizona. 339 F.2d 564, a case primarily relied
upon by plaintiff.

21. In Parmelee Transportation Company v.
KeaIIin, 292 F.2d '794 (7th Clf. 1961) the Court
aIftrmed the dItUk:t court's arantina of defend
anti' moticlnI for .ummary iudpnent, finding.
inter 1lU.. that pIaiIltift's alleption that wrona
ful concIlIlCt on the part of a member of the
Interstate Commen:e Commission facilitated
plaintift's competitor in receivina a monopoly
bagqe-tran.fer contract from the railroads
did not aUeae a violation of the antitrust laws.
The Court in Cow Palace. Ltd. v. Associated

B. State Action Exemption and
Legi,l.tive Process Immunity

Two corollary doctrines which could be
relied upon by the governmental defend
ants are the state action exemption derived
from Parker v. Brown, 317 U.S. 341, 63
S.Ct. 307, 87 L.Ed. 315 (1942) and its proge
ny, and legislative process immunity de
rived from such decisions as Duke & Com
pany, Inc. v. Foerster, 521 F.2d 1277 (3rd
Cir. 1975). With regard to immunity aris
ing out of public officials' functioning with
in the legislative process, the jury was in
structed, in part, as follows:

Lawful activities of such a legislative
body, or lawful activities of individual
members of such a legislative body, or of
employees providing administrative as
sistance to such a legislative body are not
activities prohibited by the antitrust laws
when such lawful activities are part of or
occur in the course of the legislative proc
ess.

Instruction No. 19. In answering Interrog.
atory No. 3 affirmatively, and finding in
Interrogatory No. 4 that the City and
McConn were liable, the jury clearly deter
mined that the acts committed by or on
behalf of those defendants were outside oC
the scope of the legislative process.

This Court concludes that the record am
ply supports that jury finding. The Duke
Court observed that the proposition that
..Noerr-Pennington immunity covers a state
governmental entity which 'listens to anti
competitive pleas' [d]oubtlessly .. , is cor
rect so long as the public body acts within
its legal discretion and in what it considers
the public interest." 521 F.2d at 1282.

AFFILIATED CAPITAL CORP. v. CITY OF HOUSTON
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conspired with private participants in viola- This Court's analysis below of the requisites
tions of the Sherman Act.n of the Parker state action exemption dem

onstrates that pursuant to state law, the
City of Houston 'had the right not only to
engage in the cable television franchising
process, but also to award franchises. That
authority alone, however, does not suffice
to meet the standard prescribed by the
Duke Court.

What becomes most strikingly apparent
in the record of the Houston franchising
process is that the interests of or benefits to
the citizens of Houston who would receive
cable television services was of minimal, if
any, concern to the Houston City Council or
to the Mayor. The council's unwillingness
to assess the applications prior to approving
them cannot be characterized as being in
the public interest. Further, the acts of
members of council and the Mayor are not
deemed by this Court to be either within
the intent of the State legislature or within
the actors' legal discretion. Thus, the crite
ria for legislative process immunity are not
satisfied. Further, inasmuch as the evi
dence clearly reveals that McConn acted
outside of the scope of his responsibilities lUI

a city official by actively participating in
the agreement to ensure the failure of non
conspirators, this Court is compelled to deny
him any individual immunity.

In Parker v. Brown, 317 U.S. 341.63 S.Ct.
307,87 L.Ed. 315 (1942), the Supreme Court
held that the antitrust laws were not in
tended to apply to state action, thus creat
ing an exemption for certain state decisions
and actions resulting in restraint of trade or
monopoly. The Parker doctrine as well ex
empts "anticompetitive conduct engaged in
as an act of government by '" subdivi
sions [of the State], pursuant to state policy
to displace competition with regulation or


